T readers:

|, there are
rtificial

sist with the
of our arficles.
ent generated
ct-checked and
| team. When
cantly to an

ed at the end
such cases, our
rify all content

| is commiitted
h the most
nformation
al profession.
articles you see
1ay not always
\ensive version
-the most
ete coverage
s that matter
> you Visit
time.

|

out!
)} AL
ae

oy

i

= aC 1e0 qocoUAlalias S REERE s -
thor, Assemblymember Blanca Pacheco, D-Downey,
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tﬂld the ASS b Pubh{; Safet}r Commil . ;
Pacheco rZErglttﬂd o widely cited 9020 National Judi-

cial College gyrvey that wevealed a majority of the judg-

; and desired enhanced protec-
es feared for their safety m the U.S. Marshals

tion.” She also noted research from *
Service w}ﬁﬁl issued a n€W warning last ﬁeek about
growing threats against the federal judges it protects.

Califorpja JUdgiﬂE;:ii:ﬁ”“ lobbyist Cliff Costa told
the committee. “You heard the numbers that Assem-
!Jl}rmman Pachec, has mentioned. Let me say that that
'S More than fiye times the amount of threats that oc-
“Urred just a decyge ago. Just recently Supreme Court
Chu?,f]usﬁce Johy Roberts remarked and noted the dra-
matic INCcrease of threats agﬂil]ﬂt the lediCiﬂI"}’.”

But George Parampathu, legislative attorney for

TEaA kRN llcw LW

announced the addit
M. Giddens and Bri2®
joined as of cnuﬂSEL

Cole, who both left €1

According to figures puP

lished by the service, the num-

e —

i Gl WRR S
ke, B e e S 3 o BeE A B
w00 R e s ot KoeRe e W gl o
5 e ol i R - a0
i e " i [k i = = o e,
I, - Tty T, | o o e T e o

T T it 2
e : e S,

M

By Benjamin T. Ikuta and
Michael J. Jeandron

On Friday, March 21, 2025, the
Second District Court of Appeal, di-
vision 3, published Montoya v. Supe-
rior Court of Orange County (Cal. Ct.
App., Feb. 28, 2025, No. G064459)
2025 WL 654642, It is an important
opinion on burden shifting when it
comes to causation. In short, when

| a defendant’s negligent omission

makes it uncertain as to specifici-
ty or the extent of a plaintiff’s injury,
the burden shifts to the defense to
prove causation,

While Montoya is a medical mal-
practice case, it is an important
opinion that will impact any civil
case where an omission resylts in
an inability to assess the Jeve] of
harm. It is the first opiniop to e
sess burdeﬂ-Shifﬁqg in -ﬁf'silisiltiuu- i
decades and criticizes mych of the
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‘medical malpractice case it
18 an omission to use a burden-$
inginstruction.

he Court of Appeal revers
4 .

ruling shifts the

burden on causation in medical
malpractice and beyond

not call a code stroke or order a
CT Scan. Over 10 hours later, the
patient finally had a CT scan. By
that time, the stroke had advanced
too far and it was too late to do a
thrombectomy. Due to the delay, the
patient suffered catastrophic injury
with an inability to communicate or
move one side of her body.
Plaintiff’s stroke neurology ex-

pert opined that had the CT scan

been done earlier, it would have led
to a “better outcome.” But since the
CT was never done, “[tlo what ex
tent she would have been better is
unknowable.”

The trial court denied the plain-
iff's request for a special instruc
tion on causation, seeking to shift
the burden to the defense to prove
that the physician’s negligence did
ot cause the patient’s harm. If
doing so, the trial court comment
ed that “there aren’t many . . - P4
den-shifting cases.” Ultimately the
trial court agreed with Dgfendlﬂﬂf
that such an instruction Was i

T Wﬂllld re uire E‘i,fErY
proper as 1t would req it

d by

See Page 2 — BILL

way of a petition for writ of mandate,
finding that the trial court erred in
refusing a special instruction. The
court first relied on the California
Supreme Court’s decision in Haft
v. Lone Palm Hotel (1970) 3 Cal.3d
756. Haft involved a wrongful death
action where a woman's husband
and son died in an unwitnessed
drowning at a hotel pool. The hotel
failed to provide a lifeguard and was
unquestionably negligent. At trial,
the jury found in favor of the hotel
on causation. The California Su-
preme Court reversed, holding that
“when the defendant’s negligence
makes it impossible, as a practical
matter, for plaintiff to prove ‘prox-
imate causation’ conclusively, it 1s
more appropriate to hold the defen-
dant liable than to deny an innocent
plaintiff recovery, unless the defen-
dant can prove that his negligence
was not a cause of the injury.”
‘However, following Haft, there
was a relative dearth of case law
despite the importance of the bur-
den-shifting issue. Two cases With
very similar fact patterns in the

199 came to opposite results and

an @15 of Haft. First came Thomas
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ment thought was a better us*
larger area,
But Kelo did warn against the

Court to address that issue.

to no avail. SCLSReaHymwidesme
courts with a new angle. In that ©@%
to cof-

{
vert their 3l-acre parcel of vacal
moder”
property

the property owners planned

land into homes for low- and
ate-income families. The

is zoned for medium-to h@m t,i
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the Fifth Amendment’s “public %
Iﬂﬂgﬂag?asapretext.mmﬁbw
is what that meant. Several atte®?"
ha%beenmaﬂetugetﬂlesﬁe

IS QUUIRIEEE -~ T @vtldge resident.

That's When it all hit the fan, Jt

turned out that the mayor was not a
fan of this proposal and wrote a letter

o the planning board expressing his
strong opposition, listing the usual is-
sues that opponents of such projects
raise; traffic, drainage, influx of stu-
dents into the local schools, and gen-
eral “chaos.” He promised to use “all
the power of government” to stop the
project. The only thing that would dis-
suade him was if the property owners
abandoned their affordable housing
project and replaced it with a neigh-
borhood of traditional single-family

homes designed for a more affluent
clientele,

Led by its mayor, and apparently
recognizing that state and local land
use laws permitted (even encour-
aged) the planned project, the Town
announced

that it would invoke the

for a new poli i :
ot hﬂllifhce station, fire statig

Here is where j
of today’s 1t:4nr1mr1:1 Ec:;l\?ﬂtinlinattﬁ
property owners claim that the apne
nent domain action is a shap, a“dﬁml-
proposed municipal facilitieq 0 e
pretext to stop the provigiq, of
est housing. Why? The Town | H;Dd.
plans for this new governyep, {:at 4
Nor was there any eviden, ;‘nie:'{
had ever studied or considepe m::l
project or had budgeted any mopey .
pay for the property acquisition or [;:}
cility construction. Neither the police
chief nor the fire chief had CXpregsed
a need for new facilities. No “lll{ill;ér
had studied the site for the Towy, 1o
determine whether it was appropriate
for the suggested project.

When any government agency is

considering employing the power of

Continued from page 1

o, Lusk (1994) 27 Cal.App.4th
1709. Thomas involved a legal mal-
practice case where the underlying
case involved a case against a prod-
uct manufacturer after an employee
was injured due to an allegedly mal-
functioning hammer. The non-party
mer but, at some point, it became
lost. The employee’s former attorney
failed to request the hammer on a
fimely basis when it could still be
located.

In 2 confusing opinion, the First
District Court of Appeal found that
the trial court erred in providing a
Haft instruction. While the Court

S T AR LI

WW'

wipe r="
10 that of conscription of man POWer

for War is the most awesome grant
of pover under the law of the land.”

e yinger v- Aires, 89 A 24 521, 522 (Pa.

'1952). Thus, public works projects

imrnlfiﬂg the use of eminent domain

nere .tﬂ cuml}ﬁ] the sale of property to the

go,,emment are IJ-I'E{:edEd by public
studies and hearings (‘transparet
cy," in the argot of today), None of that
happened. |
[nstead, in the course of intemper-
ale opposition to a low-income housing
lopment, the mayor unleashed a
ant about doing anything necessary
(o stop the project, including con
demning the property. No hearings,
‘No studies, No public input. Merely
governmental ukase, And they did it in
gecret, Somehow, the Town - without
notice to the property owners - “took”

eminent domain, many things pre- f thetitletothe propettyand transferred  tse” restriction on eminent domain.

"'-""'l"r"

the way the eminent domain process 'IFSLIS something we Will have to wyjg
works anywhere i this country: to see.

The immediate resylt Was Suit by
the property owners claiming that the Michael M. Berger is senior m
new government center was merely a  at Manatt, Phelps & Phillips LLP, whey,
pretext to allow the Town t0 throw a ke is co-chair of the Appellate Practice
monkey Wrench into the progress of  Group. He has argued four takings cases
this development. The next thing that i the U.S. Supreme Court.
happened was that a Jocal judge issued
a temporary restraining order com-
pelling the Town to return title to the
property owners and stop threatening

them, pending a full hearing at a later

date. _
My best estimate is that pretext is

going to be the first big inroad into the
Kelo holding. And this case seems to
have excellent facts to tee up the issue.
The Supreme Court warned that its
Kelo holding should not be used as 4
etext to push the limits of the “public

Whether this is the case to do that or
whether something ahead of it in the

ercise ¢t to itself. Then it told the owners that
 Remember, as one court expressed if they did not vacate the propert; “'IEY
e O

Montoya ruling shifts the burden on
causation in medical malpractice and beyond

Shutterstock

of Appeal admitted that proving
causation was made more difficult
by the loss of the hammer, the pri-
mary basis for the reversal appears
to be that both the employee and
the nonparty employer had access
to the hammer before it was lost. In
doing so, the Thomas court stated:
“The essential principle underlying
this narrow exception to the usual
allocation of proof is that the bur-
den of proving an element of a case
is more appropriately borne by the
party with greater access to infor-
mation.”

The second case was Galanek v.
Wismar (1999) 68 Cal.App.4th 1417.
Galanek was also a legal malprac-
tice case where, in the underlying

Benjamin T. Tkuta is an attorney at Ikuta Hemesath LLF, where he concentrates
kis practice entirely on medical malpractice on the plaintiff side. Michael J. Jean-
dron is ¢ pariner and personal injury trial attorney at Roberts | Jeandron Law. Both
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case, the plaintiff was allegedly
harmed by a seatbelt defect. Her
first attorney failed to inspect the
vehicle before it was sold to a third
party despite being provided no-
tice. The Fourth District, Division
1, reversed the trial court’s grant-
ing of a nonsuit on causation. As
Galanek held, a defendant “cannot
be insulated from personal liability
by the very act of professional negli-
gence that subjects him to liability.”
However, Galanek did not directly
address or criticize the contrary
language and holding in Thomas,
despite containing a relatively simi-
lar fact pattern.

The Montoya opinion cleans up
this muddy area of law and criticiz-
es the errant and incorrect analysis
in Thomas. The Court explained:
“We question some of the rationale
in Thomas. In particular, we dis-
agree that the ‘essential principle’
in Haft was allocating the burden
to the party with the best access to
the evidence. In Haft, there was no
evidence.”

Instead, “when critical evidence
of causation does not exist, and the
defendant breached a duty to create
or preserve that evidence, defendant
should bear the burden of rebutting
a presumption of causation. The
defendant should suffer the conse-
quences of his own breach, not ben-
efit from it.” '

Both at the trial court level and

the Court of Appeal, the defense
repeatedly argued that the opinion
mld have to he given in every

gven,. 3 , Montoya. ~Xplains
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must show that the defendant was
negligent in the omission. Second,
the plaintiff must show a prima fa-
cie case of causation in that there is
reason to believe that the omission
caused some level of harm. And
third, the plaintiff must show that
had the omission not occurred, ev-
idence would have existed to show
the extent of the plaintiff's harm.

As to the second element on
the prima facie case of causation,
Montoya explained that: “[t]he re-
quirement to make a prima facie
case of causation, though it must
be tempered by the fact that the
defendant’s breach caused an ab-
sence of evidence, will prevent par-
ties from taking mere ‘shots in the
dark.” There must be some plausi-
ble reason to believe that the defen-
dant>s negligence caused plaintifbs
harm.”

The opinion then states: “The
third requirement, that the miss-
ing evidence be critical to proving
causation, further serves to limit
the cases to which burden shifting
applies. In many instances, for ex-
ample, the failure to perform a par-
ticular diagnostic test will not crit-
ically impair a plaintiff’s ability to
prove causation because causation
can be determined by other evi-
dence.”

The Court of Appeal also pro-
vided a hypothetical where if the
negligent omission was the failure
to perform a thrombectomy rather
than ordering a CT scan, such an
instruction would not be appropri-
ate.

Thus, burden-shifting will not ap-
ply in every case involving a negli-
gent omission, A plaintiff must still
show a connection between the neg-
ligent omission and the harm. How-

 ever, where the negligent omission

makes it impossible to prove damag:
os with specificity due to missing &V-
idence, the defendant will now bear
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the burden on causation, This opin-
ion not only provides much-needed

clarity as to these burden-shifting missing causation evidence.

issues, it will have a far-reaching
impact on civil cases involving
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