Ethical Issues in Hiring Experts
Previously Represented by the
Defense Firm in Medical
Malpractice Cases

2003 102 Cal Appdih 452, 459, (disapproved on other grounds in People v

Drgerrman (200 47 Cal 4™ 003, FN 4, defenss attomeys have ussd thelr sthdoad
cioligations as an exduse B by and disqualify the plaintil's expe toom trial,

Unlike pedsonal infury mattess, these are ooly a small handbd of medical
malprachios detense finms and even fovwer medical malpractice insurance carrisss,
These medical malpractic= d=fense firms are typically Large. consisting of dozens
of attemeys. In additon, it ks commman for attomeys to work at multipls medical
malpractos deferse Bims over thelr careers. [0 shart, there is a stromg possibility
that vour expert has been represented by the defense B or one of it attemays
in the past. Itis & conflict of irterest and & violaticn of the daby of lovalty for a
medical malpractice defenze Arm to ross-examine an opposng sxpet it presd-

In medical malpractice actioms, ever since publication of Heramsdes o Palisa

casly represented with amy material leamed from the prior representabon. It s
therefore critical that the plaintiff's abiomey canefully vet thelr sxpert's prior pro-
tessional litigation history bor any potential disqualifeing oondlicts, as deferse
Herns will wse say prioo cepresentation of an opgosing expet in an attempt o
disquialify that expert at frial,

This article focuses on being prepared for that possibifity as well as tps on
how to handis a conflict of irterest sheuld it arise.

Pursuant to Hernandez v. Paicius, it is Unethical for a Defense
Attorney to Cross-Examing an Opposing Expert an Material Learned
from Prior Representation

In Hevmandez, the plaintdef filed a medical malpractics lawsudt agadrst 2 phy=l-
cian in pain management. alleging that the doctog ki belove the standacd of care
in perfeamdng & stellate ganglion block irdection procediure. This procedure,. per-
Berrmned b manags e plantil's severe pain allegedly caused larmgeal nerve
damage, resulting in vocal card dyshunction or paralysts and ablding hoarseness.

The plairitifi’s expert on standard of care was a dient of the defense counsel's
law firm in other medical malpractice cases and in an ongeing administrative
disciplinary peoceediog, The trial court derded the plaintift's metion b disqualify
the detendant’s fimm at tefal,

At tdal, the defense attomey engaged n mgarous cross-evamdnatian of the
expert, foousng on his history of malpractice datms and disciplinary actians. She
asked prdnted questions Hke, ¥ ve been suad in medical malpractios actions
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bebore, haven't vou?™ and, “Yoeu've had several [malpractics
claims]. ves?™ The defense counsel further probed, asking,
“You have about 21 cames just in LA Counby and in Crang=
County, right?” The expert was also guestioned about his
Hoense status, incheding past suspensions and cngoing aota-
sations of gross negligence and unprotessional conduct,

Dtespite chiections from the plaintff's coursel, the izal
court allowed this Ene of questioning to contimue, The trial
court even allomwed the defenses attormey bo read into the recard
the Attorney Gereval's ooonglaint in a medscal board adion
durirg cross-examination. even theugh the defense attomey’s
firm represented that expert in the medical boaard action.

The defense counsel’s clesing argument further demion.-
strated the confiict of Interest, ax she spent a substantial par-
tiom of her time discraditing the expert. She accused dim of
Iving under oath, stating. “And what bothers me is when
SeHmecee can come in this oourtonom and comgpletely disce-
gard what this iz all shout, what this system is all about, with
our flag, with the seal of the state, the pudge sithing on the
bencly, and can raise their tight hared and take that cath to
tell the truthy, and they leok at you and they don't tell the
truth, they e to pou.”

After o deferme verdict, the Court of Appeal reversed
and ordered a new trial. The Count of Appeal was so dis-
turbed by what ocourred, it reparted the defendant's attor-
ney to the California State Bar and oodered the caze be
aszigred 10 ditherent fidge. The Court of Appeal stated:

The speciecir of en ablorney skecering her onm
citent on the muiness stoed m dhe interest of
defemding auother cilent desesss the Integrily
of The Tegal prodession dwd whdermlies confi-
detice In ife ahloriey-Cideni rafeashIp. . Thi
court canmot perwit, mudk less presice over, an
witormey’s shtack on bus or hee own cliemt.

Hinweves, in dodrg 0, e Court of Appeal indhuded the
folloning dhcta:

A parfy's nght fo selecd counsed of Fis or her
caov chizoaing Hey Erhmp ihe arpoRIng Beriys
Sreedon f0 chonas i ecpert wdse desigadiion
crEmied d commich

Deferse Firms Wil Aggressively Altempt ta

Disqualify the Plaintiffs Expert Based on Any Prior
Represantation of the Plaintiffs Expert

Using Hernendez, medical malpractce defense Hrms
will aggressively s=ek to disqualify the plainHif's expert
Ewen though, realistically, the defendant’s medical malprac-
tige insufance carier tody seledts the deferse atemey
defense firms will argue that a party's right to counsel of its
choosing trumps the opposing party’s right to choose an
expert.

A potion to disqualify the defense fim will almost cer-
tainly be denied. That is patticuladdy true it the plamntif
wiits il after designation and o the eve of trial to file the
mottore

The deferse firm may attemps o disqualify the plain-
titf's ewpert even if there is no real usable bnfoaration
pleamed From the prior represeritation. It &8 conumon bar phy-
sicians b e susd a5 pecipheral deferddants in medical mal-
practice cases and then dismissed from the case for no
money pabd. et the defense fHoms will use atiormey-client
privilege 3 an evouse to aveid divalging any ofeomation
abanat the prie repiesentation, even if thee is no possible
way that pedoer representation wiondd be selevant of helphul
for the defense.

Since prior representation s imputed fo svery member
of the firm, this i= not an umcommon issue in medical mal-
practice matters, Indeed, medical malpracticoe defense Himns
will even send cut fmi-wide emails asking if any other
member af that firm has represented the opposing party's
expert in an attempt to seek disgualification of that expert.

The disqualification of the plaarntiff's sxpert in a medical
mnalpgactios case is devastating, Californda’s expert desipna-
tion proedure under Code of Civil Procedure 530343330
requites dischosure cnly 30 daps bedore fiial, Having an
expert disqualified an the eve of trial in the midst of expert
deposttions can be deadly. It may be difficalt to find a
replacemment expert in a field where experts are very hesitant
e festify against their colleagaes. Even it the plaintiff's
artorey does Bed a suitable replacement expert, it will be
expensive to pay for the new sxpert fo get caught up to

speed.

For the Plaintifl-Side Attorney, the Only Way to
Acddress the Conflict is to Have the Expert Sign an
Unuadified ‘Waiver
In Montgomery & Superior Conrt (2010) 186 Cal.Appudth
051 1054, the deferdant plastic surgpson botched a lipesuc-
ton provedure, Following expert destgnation. the defeodant
gled a motion to disquakity the plairtt's expert plastic sar-
Continued on page 31
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geon. The defendant doctor’s coursel had represented the
expert in @ previows malpractics case Hled agadrst the expert
in 1999,

The pladntifts opposed the detendant dodter's makion to
praclude the expert from serving as their witness, arguing
there was no svidence that the defendamt doctor’s counsel
had acquired amy confidental information from the expert
that wonadd create an actual contlict of interest, The expert
subimitted a declaration waiving the peivilege as it applied
ta amy redevant information in the matter. Desplte thas, rehye
ing on Hermamdez, the trial court granted the motion to dis-
qualify the expert, emphasizing the defendant doctor's right
ta “wigareus representation” and neting the exgert’s fadlure
to disdose the priod representation betore expert designa-
thon. O A petition fod writ of mandate, the Court of Appeal
reversad. The court disoussed former Professioral Rule of
Cordact 3310 {current Professional Fule of Conduct, nale
1.7 which states that a metnber shall not, without the
inhormed wiitten consent of the chiend or bommer dient,
aocept ampdrment adverse to the clisnt oo bormer cdsent,
The court alsp referenosd Business and Professions Code
£8065, which outlines an attomey’s duty o maintain dient
cofideritiality.

Hawrevet, the Court of Appeal agreed with the plaintifts,
stating that a foomer clisnt oondd waive a condlico of divterest
by executing an informed wiritten consent. That belng sadd.
the Court of Appeal made it clear that the walver had to be
unqualified without any restrictions. The appeliabe court
explained that this is tequired so that the defense attormey
<A engape i “Vigodos cepresentation, ... free by condut A
thorough and comprebensive ooss-examination of [the
expert] without trying to steer dear of the danger zone of
confidentiality.

Advice for the Plaintiff Attormey on How to Deal
with this Conflict

[tis cracial that the plaintief attormey confront the expert
at the beginning of the case. perhaps even prion to Bling any
prcr medical malpractice ar medical board actions. Even if
a different defenze firm is selected 25 counssl from the one
that represented the expert previcusly, there is 2 r=al risk of
imputed ooflict from another member of that frm,
Theeetors, the plaintil attceney shenald secure a commnit-
mient foomm the expert 13 sign an ungualified waiver shoudd
the reed arse. Of course, sven i€ the expert b= willing to sign
such a waiver, the plaintiff attorney shauld carefully vet the
prior malpractics matter (o determing if wiould be damaging
tio either the plaintiffs case of to the expert himself
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It the expert is not willing to =lgn an ungualified waiver.
the plaintitt attormey should seriously consider refaining a
W expert, Waiting unbil espert designaticn o determdre i
thete &5 an actual cordlict can be expersive, stresstul, and
ditBcalt.

Here is the language our Brm uses for experts bo signa
carsent form as to the unquatified waiver of the attormey-
clignt privilags:

T umderstamd that T unrs prezdously repre-
sented by defendent lme fTrme in Hie satfer of
Smith v fomes.

T unas relpdned o repiene e aiode iy
o ot arpkind [nsert dafe] Tiis nve prioe i
the flitng dote and the appearance of
Defemdamts Hrought defense coursel fn this
mather.

T umderatioral that i 2 $e drdend of
Fn'ril'ﬂrlf-?!ﬂ thig achion fo Sl wy opinked
I i cose, TeRlch an et the perions of
Dieferdants foil belonr the spplicable stendend
of cave amd Feaf fhat megligeece canwsed hamme.

I beveby waree ary conflict of inheest
unifer Provisalons] Rube of Comduct, ruie 2.7
(fovter Pl 3-3200 T underatond thet fhig
wainer i engualifod gnd dhrt defendant fo
farm: memy decide fo use o tormey-client prioi-
leped frformution cbtained i the Seith 1.
Tones watter drering kis examimation of e ot
clesietiion o drial (S8 Mloslgorry 0
Supertor Court (20107 186 Cel. App £t 1051,
1056} T understand that [ kad the opperiuni-
ty do conswlt unth independert counsel before
slghing this comasn,

Conclusion

I all cases, medical matpractice or ofherwise, itis critical
ta know about your expert’s history. You must know about
the expert’s disgplinary history, malprachios Jawsuit hstory,
ared bdstory with the defense finm In medical malpractice
cases it i meore of @ oomeemn due o the eal possibility the
ditersse firm may have previcushy represented the expert, The
risk is that you have spent thousands of dollars and still have
to scramble to hire a rew expert at the last mimute.

The problem can be addreszad by due diligence befars
biing the espert, ard by having the expert sipn a conflicts
waivern TRN



